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 1.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY JOHN L VALENTINE 
* TENTATIVE RULING: * 
 
 John Valentine’s Motion for Summary adjudication of the First Cause of Action is denied.  
A factual issue exists whether Valentine ever delivered the December 2009 deed to ZLAJ, and 
thus whether he remained the owner of the Property at all relevant times.  (Disputed Material 
Fact Nos. 2, 3; and see evidence cited below.)  Summary adjudication of the Second Cause of 
Action is denied.  A factual issue exists whether Valentine was a member of ZLAJ as of July 16, 
2014, given that the his title on the May 2015 Statement of Information for ZLAJ was “Managing 
Member,” yet in testimony he denied ever being a member of ZLAJ.  (See Donchin v. Guerrero 
(1995) 34 Cal.App.4th 1832, 1839-1840.)  Because summary adjudication is denied as to at 
least one cause of action, summary judgment is also denied. 
 
 Background 
 
 The court grants defendant’s unopposed Request for Judicial Notice as to Exhibit 
Numbers 1-8.  It takes judicial notice of the existence and contents of the exhibits, but not of the 
truth of the matters asserted therein except where compelled by law.  It does, however, take 
judicial notice that various statements were made under oath that conflict with one another, 
creating issues of fact as to which of the various statements are true. 
 
 Plaintiffs sue under the Uniform Voidable Transactions Act (Civil Code section 3439, et. 
seq.) to void a transfer of 8010 Camino Tassajara, in Pleasanton, California (the “Property”) to 
four trusts established for the benefit of defendant John Valentine’s children.   
 

Valentine acquired the Property through a grant deed signed on December 2, 2009 and 
recorded on December 8, 2009.  (Defendant’s Request for Judicial Notice (“DRJN”), Ex. 2.)  
Valentine signed a grant deed on December 4, 2009, recorded December 11, 2009, ostensibly 
transferring the Property to a limited liability company, ZLAJ investments, Inc.  (DRJN, Ex. 3.)  
The letters Z-L-A-J are the initials of the first names of Valentine’s children.  Valentine signed as 
an organizer of ZLAJ when ZLAJ filed its Articles of Organization in 2006, but has given sworn 
testimony that he was not a member, only a manager and that his affiliation with it ended in 
2014.   (See DRJN, Ex. 6, Valentine Decl., ¶¶ 1, 2; see also Ex. D to Grundon Decl.)  However, 
he filed a Statement of Information with the Secretary of State dated May 1, 2015 in which his 
title is stated to be “Managing Member.”  
 
 On January 10, 2010, ZLAJ allegedly signed a grant deed transferring the Property to 
the trusts for Valentine’s children.  (DRJN, Ex. 4.)   
 
 On June 2, 2014, an arbitration award was issued against John Valentine and in favor of 
plaintiffs for $3,668,737.00.  (See Ex. B to 5th AC.)   
 
 On July 16, 2014, the alleged 2010 grant deed from ZLAJ to the trusts was recorded. 
 
 On July 15, 2016, plaintiffs filed this action alleging a First Cause of Action, to void the 
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transfer of the Property to the trusts.  The operative, Fifth Amended Complaint (“5th AC”) also 
alleges a second cause, to void an alleged transfer of Valentine’s membership interest in ZLAJ 
to the trusts.   
 

Valentine now moves for summary judgment and summary adjudication.  He argues that 
plaintiffs cannot void the transfer of the Property from ZLAJ to the trusts because he did not 
make that transfer, only ZLAJ did.  Further, ZLAJ is a separate entity and it is not the debtor.  
Valentine argues that plaintiffs cannot void an alleged transfer of his membership interest in 
ZLAJ because he never was a member and thus could not have transferred any membership 
interest.  (See Opening Brief at 17:19.) 

  
Plaintiffs’ position is that there are factual issues whether John Valentine continued to 

own the Property until it was transferred to the Trusts, notwithstanding the December 2009 deed 
of the Property to ZLAJ.  Further, there are disputed issues whether Valentine was a member of 
ZLAJ as of the date of the alleged transfer of his membership interest, July 16, 2014.   For the 
reasons stated below the court agrees, and thus denies the motion.  
 

Discussion 
 
First Cause of Action 

 
The 5th AC alleges that John Valentine was the legal and equitable owner of the Property 

when the Property was transferred to the trusts, notwithstanding that December 2009 and 
purported January 2010 deeds appear to say otherwise.  (5th AC, ¶ 3; see also ¶ 7.)  It also 
alleges various grounds for so concluding, including collateral estoppel (based on the finding of 
the trial court in Alameda County that two other contemporaneous transfers, which were all part 
of Valentine’s same estate plan, were fraudulent) and judicial estoppel (based on positions that 
Valentine took in tax court and before the IRS, that he continued to own the Property even after 
the alleged December 2009 transfer to ZLAJ.) 

 
Whether plaintiffs can establish their case through these doctrines is not the true issue 

on this motion.  Rather, the true issue is whether plaintiffs can do so through any of the 
evidence they have submitted.  Plaintiffs’ pleading of these doctrines is basically the pleading of 
evidentiary facts, not essential to the cause of action.  (See Jones v. Awad (2019) 39 
Cal.App.5th 1200, 1210-1211; Michael R. v. Jeffrey B. (1984) 158 Cal.App.3d 1059 (negligence 
per se need not be pleaded where the cause of action is negligence and not on the statute).)  
The ultimate fact that must be proved is the one in paragraph 3 of the 5th AC – that at all 
relevant times Valentine was in fact the owner of the property.  This is the fact that Valentine 
must prove cannot be established.  Conversely, to defeat the motion as to the First Cause of 
Action, this is the fact plaintiffs must prove can be established.   
 

Title to property is not transferred by the mere execution of a deed, only by delivery of 
the deed to the grantee.   (CC § 1054; Miller v. Jansen (1943) 21 Cal.2d 473, 476.)  Whether 
delivery occurs depends on the intention of the grantor.  (See Ibid.)  “[D]elivery or nondelivery 
[is] a question of fact to be determined from the surrounding circumstances of the transaction.”  
(Id. at 477.)   
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The best evidence that Valentine could have submitted concerning delivery would have 
been a declaration that he delivered the December 2009 deed to ZLAJ when he executed it or 
some records from ZLAJ that it received the deed then.  Valentine chose not to do this.  Instead, 
he is relying on the presumption of delivery that arises because the December 2009 deed was 
recorded.  (See Evid. C. § 1600 (a), (b).)    

 
This is sufficient to meet his initial burden.  However, that presumption is rebuttable.  

(Ibid. and Evid. C. § 606; see also Hill v. Hill (1941) 91 Cal.App.2d 592.)  Further, the court 
concludes that plaintiffs have rebutted it by submitting sufficient proof for a reasonable trier of 
fact to find that the December 2009 deed was never delivered.   

 
In Hill, supra, upon the death of her divorced father, a dispute arose between a daughter 

and the executor of her father’s estate concerning who held title to the property.  A deed 
transferring the property from the daughter to the father was found among his possessions, and 
it had been recorded.  However, the daughter testified she made the deed only at her father’s 
request to prevent her mother (his ex-wife) from inheriting any share in the property if the 
daughter died before her father did and that the deed was left in escrow with the notary to be 
delivered only if the daughter predeceased her father.  She did not intend to deliver the deed to 
her father when she executed it.  There was also evidence that the notary had turned the deed 
over to the father only after his repeated entreaties to her to do so.  The deed in fact was not 
recorded until nine years after it was signed.  The court held this was evidence sufficient to rebut 
the presumption of delivery created by the recording and support the trial court’s finding that the 
deed had never been delivered.  (See also Henneberry v. Henneberry (1958) 164 Cal.App.2d 
125 (though there was manual delivery of the deed from the grantor brother to the grantee 
brother, the testimony was that no present transfer was intended; also the grantee brother did 
not collect rent on the property or pay taxes on it; the grantor did).) 

 
There is sufficient evidence to support such a finding here as well.  First, plaintiffs have 

submitted evidence that Valentine continued to claim rental income and expenses related to the 
Property on his personal tax returns in 2010 and 2011, notwithstanding that he allegedly no 
longer owned it.  (Ex. I to Grundon Decl., Valentine’s Schedule E forms for the years 2009 and 
2011.)   This is evidence that he still considered the Property his.   

 
A reasonable trier of fact would be entitled to reject Valentine’s claim that the Property 

was listed on his tax return only because of a “flow through” from ZLAJ.  (Ex. C to Grundon 
Decl.)  Further, Valentine has stated, or at least strongly implied, he was never a member of 
ZLAJ.  Thus, even if ZLAJ were a flow through entity, there would be no reason for it to flow 
anything through to Valentine.  Distributions of an LLC are made to members, not to persons 
having nothing to do with the entity.  (See Corp. C. § 17704.04; cf. Valentine testimony in Ex. D 
to Grundon Decl. at 90:23 (“It [ZLAJ] had nothing to do with me”), Ex. D at 91:3 (“Nothing to do 
with it”), yet affirmatively stating at 91:6, without apparent personal knowledge,  that ZLAJ owns 
no property; see also DRJN, Ex. 6 (never received income or tax forms from ZLAJ, one or both 
of which seemingly would be untrue if income had flowed from ZLAJ to him.)  

 
The court disregards the argument Valentine makes on page 3, line 6, through page 4, 

line 11, of his Reply Brief.  The significance of the tax court filings was called out in the 5th AC.  
(5th AC, ¶ 9.)  Therefore, the court considers it unfair for this argument, and all these new 
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authorities, to have been mentioned only in the Reply Brief.  (In re Groundwater Cases (2007) 
154 Cal.App.4th 659, 693 (“Basic notions of fairness dictate that we decline to entertain 
arguments that a party has chosen to withhold until the filing of its reply brief, because this 
deprives the respondent of the opportunity to address them on appeal”).)   

 
Further, some of the argument in this section of the Reply Brief is presented as fact 

when substantial evidence supporting the underlying facts was never submitted.  For instance, 
Valentine argues that ZLAJ was a single-member LLC with the single member being Whitney 
Valentine.  But Valentine has presented no substantial evidence of this in his papers.  Valentine 
has never offered into evidence the Operating Agreement for ZLAJ or any documentary 
evidence from ZLAJ, himself, or Whitney Valentine regarding who the members of ZLAJ were.  
Indeed, in her deposition, Whitney Valentine denied being “involved” with ZLAJ or knowing 
anything about it – strange testimony if she was its only member.  (See Ex. E to Grundon Decl.)   

 
In addition, much about Exhibit H to the Grundon Declaration, and Valentine’s 

description of its significance, is unclear.  Most significantly, paragraph 1 of Exhibit H states that 
the IRS made adjustments to “three of petitioners’ Schedule E properties during the taxable 
years 2009, 2010, and 2011.”  Paragraph 2 of Exhibit H states that the Valentines concede the 
IRS’ determinations in the statutory notice of deficiency regarding the Camino Tassajara 
property, “That is, petitioners concede they are not entitled to any additional deductions, 
depreciation or other adjustments beyond what was allowed in the notice of deficiency as 
related to their alleged business use of these two properties by Valentine Capital Asset 
Management and Valentine Wealth Management.”  Paragraph 6 of Exhibit H then states that the 
Valentines agree to the adjustments as to rent in full.  However, Valentine did not put the notice 
of deficiency into evidence, so the court cannot, on a summary judgment motion, with no 
undisputed material fact on this point in the Separate Statement, conclude from Exhibit H alone 
that the Valentines conceded they did not personally own the Property after December 2009.  
(Reply Brief at 4:9-11.)   
 

In this regard, the court also notes the adjustment as to rent that the Valentines 
conceded was for $33,498, whereas the rental income for the Property on the Schedule E for 
2011 alone appears to have been $41,872.  Thus, the concession does not necessarily include 
a concession that the Valentines were entitled to no rent from the Property at all.  Further, four 
days after the 9/18/17 stipulation in Exhibit H to the Grundon Declaration, the Valentines filed 
the 9/22/17 Joint First Stipulation of Facts in the Tax Court.  Valentine himself has submitted 
that document to the court through his Undisputed Material Fact No. 5.  In paragraph 8 of that 
9/22/17 stipulation, Valentine states that he owned 8810 Camino Tassajara (a reasonable trier 
of fact could conclude this stipulation was intended to refer to 8010 Camino Tassajara, the only 
property on Camino Tassajara listed on his schedule E.)  Thus, on the evidence before the court 
now, a trier of fact is far more likely to conclude that the 9/18/17 stipulation conceded that 
Valentine’s numbers on his Schedule E were wrong or unwarranted under the Tax Code, but not 
that he did not own the Property after 2009.  This conclusion would also be consistent with the 
Valentines’ 2/12/14 letter to the IRS that “The taxpayer personally owns two properties and 
there is a third property which is jointly owned by the taxpayer and spouse.”  (Ex. L to Grundon 
Decl.) Whether the “taxpayer” here refers to John Valentine and the “spouse” to Whitney or the 
other way around is unclear, raising yet another issue to be determined at trial.   
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Page 5, lines 1-3 of the Reply Brief are equally problematic (“John Valentine and 
Whitney Valentine were audited for improperly claiming the income and deductions derived from 
the Property that they did not personally own.”)  Valentine has submitted no undisputed material 
fact or supporting evidence establishing that this is why the IRS audited his tax returns force 
2009, 2010, and 2011. 

 
In the end, whether or not the court considers the new arguments and legal authorities 

submitted in Valentine’s Reply Brief, all they establish are reasons he might have listed the 
Property on his Schedule Es not the undisputed reasons he did.  The same can be said 
regarding the other explanations offered in these sections of the Reply Brief.  These sections of 
the Reply Brief do not conclusively establish that Valentine did not own the Property after 
December 2009 or that plaintiffs have no poof he did. 

 
The court also rejects the argument in the Reply brief that the tax returns cannot raise a 

triable issue concerning Valentine’s continued ownership of the Property after December 2009 
because they were not specifically pleaded.  (Reply Brief at 5:4-19.)  Again, the ultimate fact to 
be pleaded is that Valentine continued to be the owner after December 2009, not what the 
evidence plaintiffs intend to use to prove it. 
 
 Returning to why plaintiffs’ evidence is sufficient to raise a triable issue whether the 
December 2009 deed was ever delivered, a second reason is that, as noted above, on 
September 22, 2017, Valentine stipulated in tax court that he did own the Property during the 
years 2009 – 2011.  (UMF 5, Ex. E to Complaint, ¶ 8.)   
 

Third, based on this evidence, a reasonable trier of fact could infer that Valentine 
continued to own the Property until the recording of the deed to the trusts on July 16, 2014.  In 
fact, no such inference is even needed, for Valentine has submitted no proof of delivery of the 
deed after 2011, but only in 2009 by way of the rebuttable, and, for purposes of this motion 
rebutted, presumption of delivery that arose from the December 2009 recording.  (See 
Blackburn v. Drake (1963) 211 Cal.App.2d 806, 813 (“it is settled law that the inference of 
delivery and the presumption of date of delivery are rebuttable and in the face of contrary 
evidence become considerations of fact for the trial court or jury to determine”).)  Valentine has 
not submitted any proof that he delivered that deed to ZLAJ at any time after 2011.   Further, a 
reasonable trier of fact could infer from the Valentine’s February 2014 letter to the IRS that he 
did still own the Property in 2014.  (See Ex. L to Grundon Decl., also attached as Ex. F to 5th 
AC, page 2, 3rd paragraph, concerning the three properties owned by the taxpayer.)   

 
True, the case for non-delivery here is not as strong as it was in Hill.  In Hill, the deed 

was not recorded until nine years after it was delivered.  The court called this a “suspicious 
circumstance.”  (Hill, supra, at 597.)  Here, the deed from Valentine to ZLAJ was recorded only 
days after it was executed.  However, the suspicious circumstances here are that Valentine 
continued treating the Property as his own by reporting it on his Schedule E tax forms even after 
he had allegedly transferred it to a separate entity; that to deliver this deed, Valentine had only 
to deliver it from himself as an individual to himself as the manager of ZLAJ, but he fails to 
submit a declaration stating he did this; and that he has claimed in sworn testimony to know 
essentially nothing about ZLAJ and to have no involvement with it, even as in other testimony he 
claims that an entity he knows nothing about flowed  income from the Property through to him.   
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Based on all this, a reasonable trier of fact could conclude that Valentine never delivered 

the 2009 deed to ZLAJ.   
 
Plaintiffs’ case for non-delivery of the deed from ZLAJ to the trusts on January 10, 2010, 

when it was allegedly executed, is even stronger, and certainly strong enough for summary 
judgment purposes.  Again, Valentine submits no declaration that, as manager, he delivered 
ZLAJ’s deed to the trusts.  Instead, he relies on the presumption of delivery that arises from the 
recording.  But the recording did not occur until four years later – a suspicious circumstance 
according to Hill.  And Daniel Valentine, the trustee for the trusts, testified he was only aware 
that ZLAJ ever owned any real property after this lawsuit was filed and that he was not involved 
in transferring any real property from ZLAJ to the trusts.  (Ex. F to Grundon Decl.)  Further, the 
Alameda County court found that two other deeds executed as part of the same alleged estate 
plan were not signed or delivered in 2010, as Valentine claims they were.  (See Ex. A to 
Grundon Decl., pp. 10-11.)  Valentine has not shown that this same finding cannot be made 
here. 

 
Because a reasonable trier of fact could conclude that John Valentine never delivered 

the December 2009 deed of the Property to ZLAJ and that he, rather than ZLAJ, transferred it to 
the trusts on July 16, 2014, summary adjudication as to the First Cause of Action is denied. 

 
Second Cause of Action 
  
Summary adjudication is denied as to this cause of action as well.  While Valentine has 

met his initial burden to prove he was never a member of ZLAJ, he has also created an issue as 
to that fact by submitting the May 2015 Statement of Information for ZLAJ in which his title is 
listed as “Managing Member.” Given that Valentine signed the 2006 Articles of Organization 
regarding ZLAJ and identified himself as a member in the May 2015 Statement of Information, 
while Whitney Valentine denied under oath knowing anything about or being involved with ZLAJ, 
a reasonable trier of fact could conclude that John Valentine was a member of ZLAJ at all 
relevant times (i.e. in 2009, 2010, 2014, and 2015.)  Here, as with the First Cause of Action, the 
following is worth bearing in mind: 
 

There is more than one way to prove the existence of a fact, and 
thus more than one way to create a triable issue about the 
existence of that fact.  One way is to introduce affirmative 
evidence tending to show the fact exists--the testimony of 
someone who observed it or who observed something from which 
the existence of the fact may be inferred. Another way, however, is 
to introduce evidence tending to show an opponent's denial of the 
existence of the fact is to be disbelieved, that is, evidence 
challenging the credibility of his denial.  (Donchin v. Guerrero, 
supra, 34 Cal.App.4th 1832, 1839-1840.)   

 
There may be an issue whether the Second Cause of Action is barred by collateral 

estoppel based on the denial of the charging order by the San Diego court (Ex. 7 to DRJN), but 
that will have to be litigated later because this is another argument that should have been made 
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in the Opening Brief, where plaintiffs had the opportunity to address it, and not in the Reply 
Brief, where they did not.  The issue, as the court sees it, is likely to be whether the membership 
issue was fully and fairly litigated there, in what presumably was a summary proceeding.  (See 
People v. Pettaway (1988) 206 Cal.App.3d 1312, 1325.  A further issue is likely to be whether 
John Valentine’s membership interest in 2014 was actually and necessarily litigated there, when 
it would appear that the issue there was only whether he was a member as of the date of the 
hearing, March 24, 2017.  (See generally Mills v. U.S. Bank (2008) 166 Cal.App.4th 871, 896.)   
 

Rulings on Valentine’s Evidentiary Objections 
 
Unless otherwise stated the court is sustaining objections to the Grundon Declaration 

because attorney declarations on summary judgment motions are generally used only to 
authenticate documents.  Attorneys rarely have personal knowledge of the underlying facts at 
issue in a lawsuit.  Attorney declarations are not a proper vehicle to present deposition 
testimony, to characterize such testimony, or to argue what it means.  Further, unless otherwise 
stated, while the court is sustaining objections to Grundon’s recitation or characterization of 
various depositions and the trial testimony from the Alameda County or other cases, it has 
considered the underlying depositions and trial testimony.  The court does not believe there is a 
genuine dispute as to the authenticity of the transcripts and they can be admissible on this 
motion as the equivalent of declarations, without establishing the unavailability of the witness.  
(See Sweetwater Union High School Dist. v. Gilbane Building Co. (2019) 6 Cal.5th 931, 942-
943, 946-947.  Regrettably, plaintiff failed to follow CRC 3.116 and preclude any issue regarding 
authenticity. 

 
1 – Sustained as to everything after the words “one transfer of property.”   
2 – Overruled, but read as “of two other” not “of the other two.”  
3 – Sustained.   
4 – Sustained.   
5 – Overruled.  (See Sweetwater Union High School Dist. v. Gilbane Building Co. (2019) 

6 Cal.5th 931, 942-943, 946-947.) 
6 – Sustained. 
7 – Overruled. 
8 – Overruled.  The subsequent passages make clear that Grundon was present on 

various occasions and heard Valentine take the oath. 
9 – Sustained. 
10 – Sustained from “where he” through the end; overruled as to the rest. 
11 – Sustained. 
12 – Sustained. 
13 – Overruled, but read as “of the transcript of the debtor’s exam on February 23, 

2016.” 
14 – Sustained. 
15 – Sustained.   
16 – Sustained. 
17 – Sustained. 
18 – Sustained. 
19 – Sustained. 
20 – Overruled. 
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21 – Sustained. 
22 – Overruled. 
23 – Sustained. 
24 – Overruled. 
25 – Sustained. 
26 – Sustained. 
27 – Sustained. 
28 – Sustained (lack of foundation). 
29 – Overruled. 
30 – Sustained from “wherein” to the end; overruled as to the rest. 
31 – Overruled. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00377 
CASE NAME: PAEZ VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR COMPEL TO THE CITY OF RICHMOND, CA, 
FILED BY RICARDO PAEZ 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel the City to further respond to his second set of document demands 
is denied. 
 
Plaintiff failed to participate in the Discovery Facilitator Program as required by the local rules. 
The motion should never have been filed. It was initially rejected for plaintiff’s failure to engage 
in the program. Unfortunately, plaintiff resubmitted the motion by misleadingly attaching the 
ruling of a prior Discovery Facilitator who addressed earlier disputes.  
 
Plaintiff also failed to file the requisite separate statement and memorandum of points and 
authorities. The court is left to guess at what it is plaintiff seeks and why the information 
requested is relevant and appropriate. It appears that much of the requested material is 
overbroad and confidential and that the motion is untimely.  
 
If plaintiff calls to object to the tentative ruling, the court will not indulge arguments on the merits 
given plaintiff’s failure to engage in the Discovery Facilitator process.  

  

 3.  TIME:  9:00   CASE#: MSC19-02281 
CASE NAME: STUMPS VS CITY OF RICHMOND, ET 
HEARING ON PETITION TO/FOR ORDER RELIEVING PLTF FR. CA GOV'T 
945.4 REQUIREMEN FILED BY ROBIN STUMPS 
* TENTATIVE RULING: * 
 
 Continued to June 2, 2021. 
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 4.  TIME:  9:00   CASE#: MSC19-02281 
CASE NAME: STUMPS VS CITY OF RICHMOND, ET 
HEARING ON PETITION TO/FOR ORDER RELIEVING PLTF FR. CA GOV'T 
945.4 REQUIREMNT FILED BY ROBIN STUMPS 
* TENTATIVE RULING: * 
 
Continued to June 2, 2021. 

  

 5.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M. INC.S TO 
FURTH. RESPO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
Vacated by settlement. 

  

 6.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL DEFT'S FURTHER RESP TO PLTF'S 
SPCL INTERR FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
 Vacated by settlement. 

  

 7.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL MERCEDES-BENZ US, LLC FURTHER 
RESPONSES TO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
Vacated by settlement.  
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 8.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M, INC. 
FURTHER RESPONSE, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
 Vacated by settlement. 

  

 9.  TIME:  9:00   CASE#: MSC20-01551 
CASE NAME: CHRISTIAN VS YOMMALAT 
HEARING ON MOTION TO/FOR COMPELLING APPEARANCE AT DEPO, 
SANCTIONS, FILED BY TIMOTHY YOMMALAT 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel third party to appear at deposition is denied for failure to file proof 
of serving the third party. 

  

10.  TIME:  9:00   CASE#: MSC20-01685 
CASE NAME: GERSHMAN PROPERTIES VS QUIKSER 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of QUIKSERVE 
PIZZA, INC., A CALIFORNIA CORPORA FILED BY GERSHMAN PROPERTIES, 
* TENTATIVE RULING: * 
 
          The hearing on Gershman Properties’ demurrer to Quickserve Pizza, Inc.’s First 
Amended Cross-Complaint is continued so parties can engage in a good faith meet and confer 
process that complies with the statutory requirements. 
 

Code of Civil Procedure section 430.41, subdivision (a) states that, before filing a 
demurrer, “the demurring party shall meet and confer in person or by telephone with the party 
who filed the pleading that is subject to demurrer for the purpose of determining whether an 
agreement can be reached that would resolve the objections to be raised in the demurrer.” Even 
where a conference was held regarding an earlier pleading, efforts to meet and confer must be 
renewed before filing a demurrer to the amended pleading. 

Counsel has submitted no declaration in support of Gershman Properties’ demurrer to 
the First Amended Cross-Complaint. It is therefore impossible to determine whether any 
conference has occurred. The statutory requirements have not been met.  

The hearing on this matter is continued to May 26, 2021 at 9:00 a.m. in Department 21. 
Gershman Properties shall file and serve a declaration showing compliance by May 12, 2021. If 
the parties reach an agreement about any of the matters raised in the demurrer, the declaration 
shall include a description of these matters. 
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11.  TIME:  9:00   CASE#: MSC20-02557 
CASE NAME: RAYMOND SHEN  VS  DANNY YUEN 
HEARING ON NTC OF APPLICATION FOR WRIT OF POSSESSION ( PLAINTIFF) 
* TENTATIVE RULING: * 
 
The application is denied without prejudice. Plaintiff has failed to file the actual application, proof 
of service of the application and proof of service of the complaint. 

  

12.  TIME:  9:00   CASE#: MSC20-02565 
CASE NAME: HOWELLS VS REDDY 
HEARING ON MOTION TO/FOR AMEND FIRST AMENDED COMPLAINT TO ADD 
DAMAGES FILED BY KAREN E HOWELLS 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file a second amended complaint is granted. Plaintiffs shall file 
the complaint within 10 days of this hearing. 

  

13.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON RIGHT TO ATTACH ORDER & FOR ISSUANCE OF WRIT OF AT ( 
TACHMENT) 
* TENTATIVE RULING: * 
 
The application of plaintiff, Barkat Consulting, Inc., for a Right to Attach Order is granted.   

The amount to be secured is $6,751,103.  This relief is conditioned on Plaintiff’s filing an 

undertaking in the amount of $10,000.00.  (CCP § 489.210, 489.220 (a).)   

 
Plaintiff shall prepare a Right to Attach Order After Hearing and Order For Issuance of Writ of 
Attachment (Judicial Council Form AT-120) and submit it to opposing counsel for approval as to 
form in accordance with CRC 3.1312.  The proposed order that plaintiff submitted with its motion 
appears to be generally acceptable, although the initial language in paragraph 2.g.(2) will need 
to be amended because the court understands that the sum to be attached is no longer in the 
trust account of Constantine Cannon, LLP. 

 
That the court is granting the motion should not be interpreted as an indication of how the court 
will rule on plaintiff’s claims or defendants’ defenses should the matter go to trial.   (See CCP 
§ 484.100.)  It only means that plaintiff has met its burden of proof to obtain the right to attach 
order and that defendants have not raised defenses to attachment (as opposed to defenses to 
any eventual recovery) that convince the court otherwise.  (See Law Revision Comment to 
CCP § 483.015 (“[CCP § 483.015 (b)] makes clear . . . that the amount to be secured by the 
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attachment is not reduced by a tort claim that has not been reduced to judgment.”) 
 

Further, defendants have not made a persuasive case that the customary amount required 
for an attachment undertaking should be increased.  The court does not find vague claims that 
defendants will be “deprived of the ability to invest and utilize the money productively if it is 
tied up . . .” to be persuasive.  (Opp. at 9:1-3.)  That detriment is present in every case.  
Also, plaintiff has offered a way for the attached amount to be invested.  (See Reply Brief at 
13:27-14:3.) 

 

  

14.  TIME:  9:00   CASE#: MSC21-00297 
CASE NAME: LAYTON VS. RUICHAO 
HEARING ON MOTION TO/FOR ORDER GRANTING PREFERENCE & SETTING 
CASE FOR TRIAL FILED BY SHARON A. LAYTON 
* TENTATIVE RULING: * 
 
Counsel to appear via CourtCall. 

  

15.  TIME:  9:00   CASE#: MSN21-0461 
CASE NAME: RE KALIN BRAZEEL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 

  

16.  TIME:  1:30   CASE#: MSC16-01077 
CASE NAME: ROBB VS. HILL 
SETTLEMENT CONFERENCE (SET BY THE COURT) 
* TENTATIVE RULING: * 
 
Parties to appear via zoom. 

 


